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CONSULTANCY AGREEMENT

(ARCHITECTURAL SERVICES)

Entered into and between:



(hereinafter called the "Client")

of 




and




The firm of Architectural Professional (hereinafter called "AP”)

of 





Whereas the CLIENT appoints and wishes the AP, and the AP agrees to be the (*Client=s Principal Agent for this project and) to render his Basic Architectural services and Supplementary Services, as stated herein.

Now therefore it is agreed as follows:

This agreement is not transferable without prior and mutual consent by the parties hereto. Either party hereto is to give notice to the other party within seven days, should any change of ownership or major shareholding is anticipated or planned.

Both parties choose the addresses set out below their names as their addresses to which all notices are to be given for all purposes of this agreement. 

This agreement consists of pages numbered from page 1 to 12 inclusive of Annexure 

( * delete which is not applicable)
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1.0.0 
THE BUILDING PROJECT

The building project is situated at:



The works consist of:



The Construction Period is estimated to be:

The Construction cost is estimated to be:       RAND

(Rand in words .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .    )









     
  

2.0.0
DEFINITIONS OF TERMS
Architectural Professional means a person duly registered with the South African Council for the Architectural Profession (SACAP).

Building Agreement means an agreement entered into by the Client and a Building Contractor or a group of Building Contractors, for the purpose of the erection and completion of certain building works.
Building Contractor or Contractor means the person or persons, partnership, firm or company whose tender for certain building work has been accepted. The definition Contractor includes his or their heirs, executors, administrators and/or successors. The definition Contractor further includes any representative of the Contractor appointed by him in writing or recorded in the minutes or records of  the first site meeting for the purpose of receiving on his/her behalf communications from the Employer.   

Client means the person or body corporate engaging the AP to perform the services set out herein and as designated in this agreement. The Client shall also mean, as the case may be, the Principal Agent who is acting on behalf of the Client and who has been duly appointed by the Client.  

Consultant means any person or firm engaged by agreement, by the Client, to provide specialised advice and/or services on any aspect of a Building Contract.

Contract Documents or Working Documents mean the working drawings, approved shop drawings, details, sketches, schedules, lists, Specifications, Site Instructions, Variation Orders and all other documents issued in terms of the Building Agreement during the Contract Period and which are required for the completion of the Works and will subsequently form part of the Building Contract. 

Contract Period means the original period of time, between the Commencing Date and the Completion Date, which has been agreed in the Building Agreement between the Contractor and the Employer to complete the works in accordance with the Contract Documents.
Contract Sum means, for the purpose of this agreement, the cost of all work executed, including the cost of those electrical, mechanical and any other specialist services and site works which are an integral part of the Building Project and in respect of which the AP renders his/her services:

Provided that the cost of the Works include-
· the cost of the property in respect of which the AP has rendered services; and

· the market related cost of all work executed, but of which the cost is excluded from the Project Cost and in respect of which the AP has rendered services; and
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· the value of penalties, damages and any other set-off which may have been deducted; and

· the market related cost of any materials, labour or carriage donated or supplied at reduced cost; and

· the cost of all temporary works;

and provided that the cost of the Works exclude-

· the fees and disbursements of the AP that are invoiced separately, and fees and disbursements of Professional Consultants; and

· the remuneration of the Client's site staff, except where the Client is the builder or a sub-contractor to the builder; and

· the value of work, which does not form an integral part of the Scope of Services, which the AP has undertaken to provide and that are invoiced separately; and

· provision for contingencies of which monies have not been spent.
Effective date means, if not specified otherwise elsewhere in this agreement, the date from which this agreement will be effective and both the Client and the AP will commence his/her duties under this agreement without delay.

Inspect means the AP, or their representative, paying such periodic visits to the Works, or related to the Works, as are necessary for him to determine that the work is proceeding generally in accordance with the requirements of the Building Agreement; and for the AP to provide on-site clarification and further information as may be required during progress of the Work.

Principal Agent means a person or firm appointed by the Client, who is responsible for the management and co-ordination of the entire project on the Client’s behalf.

Project Manager means a person or firm employed by the Client to manage certain aspects of the administration and co-ordination of the entire building project under a separate agreement. Their authority duties, obligations and responsibilities may also be defined in Annexure A (Supplementary Conditions) hereto.

Retainer payment means a fixed monthly payment.

SAIAT means the South African Institute of Architectural Technologists.

Shop drawings means drawings prepared by the contractor or sub-contractor for executing construction work.

Specialist Contractor or Specialist Trade means a Contractor who is employed under the Building Contract to carry out a Specialist Trade.

Working drawings means graphic representations including plans, site plans, construction details, services co-ordination drawings, all other information and such details as are sufficient to indicate the scope of the Works for the purpose of the execution of the Building Agreement.

Works or work means a building scheme as executed or in the process of construction.

Note: 
All other definitions of terms are applicable as described in the Preambles to Trades and 
Specifications, 
(as annexed to the Building Agreement with or without Quantities) and as 
recommended by the Institute of Architectural Technologists.
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3.0.0 
FEES AND DISBURSEMENTS

3.1.0
FEES  

* The AP shall be paid for the rendering of his Basic Architectural and Supplementary Services as recorded in items 4.0. Fees for the AP’s Services shall be based on the Architectural Fee Schedule as recommended in terms of the Architectural Professions Act 44 of 2000, as amended.

* In terms of this Agreement, the AP is entitled to a of .  .  . % of the Contract Sum, *plus/inclusive of V.A.T. 

* The Client shall reimburse the AP for work undertaken on a time charge basis at an hourly rate of 

R    .    .    .    .   , * plus/inclusive of V.A.T. 
( * delete which is not applicable) 


3.1.1
FEE ADJUSTMENT FOR AN EXTENDED PROJECT PERIOD

* Should the AP, for any reason, be required to provide his services beyond the Contract Period of any particular Building Agreement, then the AP is entitled to a fee based on the recommended Architectural Fees Schedule in terms of the Architectural Professions Act 44 of 2000, as amended. 

* Should the AP, for any reason, be required to provide his services beyond the Contract Period of any particular Building Contract, then the AP is entitled to a monthly Retainer Payment, on the same Contract. The amount of the Retainer Payment shall be in the value of the AP’S average monthly fee invoice previously submitted.

The AP shall be entitled to the continuation of payment of all disbursements as agreed herein. Retainer Payments and refunds of disbursements are applicable, unless otherwise agreed in Annexure A (Special Conditions) hereto.   

The Retainer payments shall continue for the duration of the extension of the Project Period and any further extensions thereof or until the termination of this agreement in terms of paragraph 17.2.0 hereof, whichever is the earlier.

3.2
DISBURSEMENTS

In addition to the professional fees stated above the following proven costs incurred in connection with the project shall be re-imbursed to the AP by the Client:

· * Printing and reproduction of drawings, documents and photocopies, other than for the internal office use of the AP, at current commercial rates.

· * Photographs necessary as part of administering the Building Agreement as agreed to or requested by the Client, at actual cost.

· * Travel expenses and/or overnight accommodation where the Project, a Specialist Supplier or any other party involved in this Project, is situated, requires to be visited.
If not otherwise agreed elsewhere, the amount of travel expenses will be charged as published by the Department of Public Works from time to time.

· * A lump sum of Rand.   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .   .  
· * plus Value Added Tax.




        
( * delete which is not applicable) 
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4.0.0
BASIC ARCHITECTURAL AND SUPPLEMENTARY SERVICES

4.1.0
BASIC ARCHITECTURAL SERVICES

4.1.1
APPRAISAL OF THE CLIENT/S REQUIREMENTS (constitutes 5% of basic services)

Including: Appraising the Client/s requirements for the project; discussing and agreeing with the Client on the employment of Consultants for Specialist disciplines; investigating Title Deeds and premises; reporting on and providing recommendations to the Client, together with Consultants, any Supplementary site conditions and any statutory regulations and technical implications pertaining to the project; providing for the Client an estimated time and cash-flow programme for the Project. 

4.1.2
CONCEPTUAL DESIGN (constitutes 15% of basic services)

Including: Together with Consultants, developing and presenting a design concept, illustrating the broad principles of provisions of space and their interrelationships; providing, together with Consultants recommending structure, services installations and materials that could be used; reviewing, re-assessing and advising the Client on the estimated time and cash-flow programme for the Project; discussing and agreeing with the Client on the need and employment of other Consultants for Specialist disciplines. 

4.1.3
DEVELOPMENT OF DESIGN (constitutes 15% of basic services)

Including: The preparation and submission, for the Client=s approval, of design development drawings, which are based on the design concept; co-ordinating the architectural design concept with Consultant=s information; preparation of development drawings of structure, services installations, materials and fittings; provision of draft Preambles for Trades and Specifications; reviewing, re-assessing and advising the Client on the estimated time and cash-flow programme for the Project.  

4.1.4
TECHNICAL DOCUMENTATION AND APPLICATIONS 

FOR APPROVALS (constitute 40% of basic services)

Including: The preparation and submission, for the Client’s approval, of technical documentation, which includes working drawings that are based on the design development drawings, schedules SAIAT’S Preambles for Trades and Specifications, and  which are required by the Contractor for the execution of the Work; co-ordinating the architectural documentation with Consultant’s documentation.

Section 4.1.4 shall also include re-assessing and advising the Client on the estimated time and cash-flow programme for the Project; providing a Schedule of Progress Meetings, which are to be called by the Client or by the Principal Agent on behalf of the Client and during which Consultants’ reports, the Client’s reviews of technical and other documentation and the approval of submissions of applications are to be recorded; preparing together with the other Professional Consultants, Tender Documentation. 
4.1.5
CONTRACT ADMINISTRATION AND INSPECTIONS (constitutes 25% of basic services)

Including: Assisting the Client, together with any Consultants, in the application for approval of building plans; assisting the Client in sundry applications to local authorities and assisting the client in calling for tenders; 

Also assisting the Client in the adjudication and in the award of the Contract(s); in negotiating with the Contractor(s) of the Building Agreements(s), any nominated sub-contracts and in the finalisation of Construction Programmes and Cash-flow Charts.

Administering Building Agreement(s), which includes the inspection of the Works, ensuring that work is carried out in accordance with the Building Contract, exercising effective control over the Building Agreement and providing adequate advice and guidance to the Contractor(s); inspecting and approving materials supplied to the site, initiating the provision of and checking work samples and shop drawings for conformity with the Working Documents; assisting the Client or, where Bills of Quantities form part of the Building Agreement, together with the Quantity Surveyor, in the evaluation of progress and final payment certificates, and where no Bills of Quantities apply, in relation to the Construction Programme combined with a Cash-flow Chart, and all activities that lead to the issue of a Certificate of Final Completion, which will be issued by the AP.  
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4.2.0
SUPPLEMENTARY SERVICES (SEE ANNEXURE A)

5.0.0
AP’S OBLIGATIONS

The AP shall exercise reasonable diligence and skill in the performance of his professional services and he/she shall be available at all times, during normal office hours, to attend to the business relating to the Project.

In the event that the Client changes his requirements and that such changes involve any addition or omission to the cost of the Works, time schedule or professional fees, the AP shall advise the Client promptly thereof. The AP shall confirm, in agreement with the Client, Supplementary Services and the cost to the Client thereof.

6.0.0
LEGAL CONSTRAINTS RELATED TO THE BUILDING AGREEMENT
The Client shall provide the AP with all correspondence and documents pertinent to all legal constraints related to the Building Contract(s), which includes documents approved by the local authorities together with any professional legal advice thereon as may be necessary.

7.0.0
CLIENT'S OBLIGATIONS

7.1  The Client shall provide, without delay, to the AP all information which is required by the AP to fulfil his/her obligations in terms of Item 4.0.0 and 

7.2 The Client shall, during the validity of this agreement, continuously, clearly and timely specify his requirements, and provide outstanding and relevant information, decisions, signatures of approval and instructions to the AP related to the Building Contract documentation, when requested to do so by the AP.

7.3  The Client shall provide AP, where relevant correspondence is addressed to the Client, with all pertinent legal constraints related to the Project, which includes documents approved by local authorities together with any professional legal advice thereon.

7.4  The Client shall instruct the AP and the Consultants appointed by the Client, in writing, to proceed with the Project, after each separate item under 4.0.0 of this agreement has been provided. The Client shall sign his approval of all important documents that have been prepared under item 4.0.0. The judgement of importance of documents by the AP is final and binding. 

8.0.0
LIMITS TO AP=S RESPONSIBILITY

8.1.0
FAILURE OF MATERIALS

The AP shall test or cause to be tested, at the Client=s or the Contractor=s expense, as the case may be in terms of the Building Contract, to the best of his abilities, any material, component, system or workmanship.

The AP shall, however, whether he has a representative resident or non-resident on Site, not be responsible for any material, component, system or workmanship failing to perform in accordance with the claims of the manufacturers, suppliers, contractors or sub-contractors.

8.2.0
CONTRACTORS RESPONSIBILITIES

Each Contractor, together with his sub-contractors, is directly responsible to the Client for due performance in terms of the Building Contract. The AP shall use his best endeavours by way of contract administration and supervision of the Works to guard against delays, deficiencies or defects on the part of a Contractor but shall not be responsible for, nor does he give any guarantee in regard to the foregoing, nor for the Contractor's operational methods, techniques, sequences or procedures.
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8.3.0
CHECKING OF SHOP DRAWINGS AND APPROVAL OF SAMPLES


Checking of shop drawings and/or approval of samples of equipment, materials or workmanship by the AP is precautionary and does not relieve a Contractor or Sub-contractor of responsibility for installation 
co-ordination, erection, fitting, patent errors or defects contained in shop drawings or latent/patent defects in equipment, materials or workmanship, nor does it place responsibility upon the AP for the foregoing.

8.4.0
OTHER CONSULTANTS AND/OR DESIGN SERVICES CONTRACTED DIRECTLY BY THE CLIENT

Consultants contracted directly by the Client shall be liable to the Client for their services under separate Contracts and the Client shall not have the right of action against the AP arising from any loss or damage which the Client may suffer arising from any negligence, delay, error or omission on the part of any Consultant.

Where the Client separately instructs or orders any design service to be provided by a Contractor, Sub-Contractor or other specialised trade, the AP shall not be responsible for any negligence, delay, error or omission on their part, or for any consequences thereof and the Client shall also be responsible for the timely inclusion of this design service in the Project Programme. 

8.5.0
TIME LIMIT TO AP'S RESPONSIBILITY

If not otherwise agreed to, in writing, no claim whatsoever shall be enforceable by the Client against the AP arising out of or in respect of any services rendered by the AP under this Contract or otherwise in connection with the administration of this agreement, irrespective of when such claim arises and/or when the Client acquired knowledge of the facts from which the claim arises.

9.0.0
AP'S AUTHORITY TO MAKE CHANGES

The AT shall not make any material alteration, addition or omission to the approved design without the consent of the AP. The AP shall notify the Client, as soon as possible, of the necessity of actions to be taken to effect a material alteration. For the purpose of this agreement, a "material alteration" shall mean an alteration or variation to the design, the Contract Sum and/or the Construction Programme.

10.0.0
INSTRUCTIONS TO CONTRACTORS

Instructions to Contractor(s) related to the Works shall only be given through the AP’S office.

11.0.0
INSTRUCTIONS TO CONSULTANTS

The Client shall only give instructions to Consultants in relation to the Building Contract, through the AP’S office.

12.0.0
INCAPACITY OF THE AP

In the event of the AP'S death, where he is not a member of a partnership, registered company or Close Corporation, or in the event of the AP'S proven incapacity to fulfil their obligations, the procedure termination of this agreement shall be as for item 17.2.0 hereof.

13.0.0
COPYRIGHT, OWNERSHIP AND USE OF DOCUMENTS

All documents and forms prepared by the AP for the Client are copyright and remain the AP’S property. The Client has the right to use and benefit from authorised copies of documents and forms for the sole purpose of this agreement, subject to his compliance with the terms and conditions hereof.

14.0.0
PAYMENT

14.1.0
The AP shall be entitled to render and be paid monthly interim accounts for fees and for disbursements during the progress of services. Payment shall be made pro rata to the professional services rendered. Such accounts shall be submitted to the Client. The aggregate of the interim payments is not to exceed the total fee payable.
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14.2.0
Payment of each of the AP'S accounts shall be due when submitted to the client. Payments shall be made to the address of the AP. Payments, which are outstanding longer than 30 days bear interest at the overdraft rate that is available by the AT’S banking institution. 

14.3.0
WITHHOLDING OF FEES

Should the Client allege a claim against the AP, a Contractor or any other party involved in the Building Contract, such claim shall be dealt with in its own right and the Client may not withhold payment of any part of fees or disbursements due to the AP for whatever reason. Any account which has been withheld for more than thirty days, will bear interest to a maximum percentage allowable by law.

15.0.0
BUILDING CONTRACT DISPUTES

Any dispute or difference which may arise between the Client or the AP (on the Client's behalf) and the Contractor, as defined in the Building Contract, shall, as set out herein, be decided by the Client. However, for rendering any other professional service in connection with or arising out of any arbitration, litigation or dispute, such other service shall rank as a Supplementary Service and the AP shall be remunerated accordingly.

16.0.0
SUSPENSION OF THE BUILDING CONTRACT

The Client may, at any time, instruct the AP directly to suspend work on the Building Contract. Within seven days thereafter the AP shall be paid in full all outstanding fees and disbursements, plus 10% on his total estimated fees due for his services up to the effective date of suspension.

If work on the Building Contract remains suspended for six months or more from the date of such instruction, the AP shall be entitled to assume that the Client in terms of item 17.1.0 has terminated this Contract and the AP shall then advise the Client of this assumption in writing by registered post. The AP shall not be precluded from recovering any greater damages he may sustain due to the suspension of the Building Contract.

17.0.0
TERMINATION

This agreement may be terminated by either party on the expiry of thirty days notice in writing to the other party by registered post.

17.1.0 
TERMINATION BY THE CLIENT

Upon termination of this agreement by the Client, the AP shall be paid in full all outstanding fees and disbursements, plus 10% on his total estimated fees due for his services up to the effective date of termination. With the Client's payment, the AP has to return to the Client all documents prepared by the Client.

17.2.0 
TERMINATION BY THE AP

Upon termination of this agreement by the AP, the terms of item 17.1.0 hereof shall apply, except that they shall only be entitled to fees and disbursements related to their services rendered up to the date of his termination and no additional amount shall be due.

18.0.0
ARBITRATORS AND MEDIATORS

Any dispute between the parties in regard to any matter arising out of this agreement or its interpretation or their respective rights and obligations under this agreement or its cancellation or any matter arising out of its cancellation, shall be submitted to and decided by arbitration. 

The arbitration shall be referred to the Arbitration Board for determination in accordance with the Arbitration Act or any enactment in substitution thereof and  then in force, and the award of the Arbitrators shall be final and binding on the parties to this agreement.
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It is agreed between the parties to this Contract that the law of the Republic of South Africa shall be applicable to this agreement.

19.0.0
THIS AGREEMENT

This agreement, including any annexure hereto, constitutes the whole of the agreement between the parties and no variation hereof shall have any effect unless it is reduced to writing and signed by both parties.

No relaxation or indulgence, which may be allowed to a party at any time in regard to his performance of any of his obligations in terms of this agreement, shall be construed as a waiver of or prejudice the right of the other party under this agreement.

Words importing one gender shall include the opposite gender, the singular shall import the plural and vice versa, a reference to natural persons shall include created entitles (corporate or un-incorporate) and vice versa. The headings in this agreement have been inserted for convenience only and shall not be used for nor assist or affect its interpretation.

If any provisions of this agreement are held to be un-enforceable by any Court of Law, such provision shall be severable from this Contract and shall not effect the remaining provisions of this Contract, which shall remain in full force and effect.

20.0.0
EFFECTIVE DATE

The effective date of this agreement will be the

day of

               
,




21.0.0
ANNEXURE

ANNEXURE A  - Professional Indemnity Insurance and Supplementary Conditions 

ANNEXURE B  - Supplementary Services

Thus done and signed at 



           this                day of 

     ,


THE CLIENT: 






(authorised signature)

NAME IN BLOCK LETTERS:

I.D. NUMBER (if the Client is an individual) 







NAME OF THE FIRM OF CLIENTS


REGISTRATION NUMBER

AUTHORISED SIGNATURE

1. Witness : 




      2. Witness:
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Thus done and signed at     


this  
        day of 


,

THE ARCHITECTURAL PROFESSIONAL:



          (authorised signature)

NAME IN BLOCK LETTERS 

NAME OF THE FIRM OF ARCHITECTURAL PROFESSIONAL


REGISTRATION NUMBER

AUTHORISED SIGNATURE

SACAP REGISTRATION NUMBER

1. Witness: 




  2. Witness:
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ANNEXURE   A  

   (TO THE CONSULTANCY AGREEMENT, DATED


)

PROFESSIONAL INDEMNITY INSURANCE

The Architectural Professional is covered by the following Professional Indemnity Insurance:

NAME OF THE INSURANCE COMPANY:


POLICY NO.



              AMOUNT INSURED

Note: The details of the Professional Indemnity Insurance will be entered into the space provided 

          within 14 calendar days after the effective date of this agreement.

SPECIAL CONDITIONS 
1.
This agreement replaces all previous agreements, if not stated elsewhere otherwise. 












Signature of Architectural Professional




            Date

Signature of Employer 





            Date
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ANNEXURE   B          (TO THE CONSULTANCY AGREEMENT, DATED  


    )


SUPPLEMENTARY SERVICES 

* For the additional fee of 
 % | * an hourly rate of R  

  the AP will render the following Supplementary services:











Where the AP’S functions include those of a Project Manager, then his/her authority, duties,
obligations and responsibilities will be:


 




on which the parties agree to enter into a written agreement accordingly


Signature of Architectural Professional




    Date


Signature of Employer 





   Date






R











